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AMERICA’S LEAST WANTED: GRANTS PASS AND STATUS CRIMINALIZATION IN EIGHTH AMENDMENT JURISPRUDENCE

Alexander Hanna & Nicole Emory
Amidst burgeoning housing prices and widespread gentrification, homelessness has become one of the most formidable policy challenges of our time. Localities throughout the United States have responded to that challenge by enacting and enforcing ordinances criminalizing homeless people’s very presence in public spaces. Then, in Martin v. City of Boise, the Ninth Circuit did something remarkable. It held that, by prohibiting life-sustaining activities such as sleeping and camping when no beds were available in homeless shelters, such ordinances effectively criminalized the status of homelessness itself in violation of the Cruel and Unusual Punishments Clause of the Eighth Amendment. However, last term the Supreme Court reversed course in City of Grants Pass v. Johnson, holding that such ordinances do not impose cruel and unusual punishment upon homeless people. The Court grounded its decision in the status-conduct distinction, holding that even involuntary activities such as sleeping and using a blanket in public are acts that states and localities may rightfully prohibit and, by extension, punish.
In this Comment, we argue that Grants Pass was wrongly decided as a matter of constitutional law. In Part I, we summarize the facts of the case and its procedural journey to the Supreme Court, describing how the lower courts resolved the case and contextualizing the Court’s departure from their reasoning. In Part II, we analyze the decision itself, articulating the majority’s methodology, reasoning, and conclusions. We also briefly survey the concurring and dissenting opinions to provide alternative perspectives on the constitutional problems raised by the case. In Part III, we critique the majority’s reasoning, arguing that it misread and misapplied the Court’s precedents concerning the status-conduct distinction. Finally, in the Conclusion we argue that Grants Pass represents an inflection point in the trajectory of Eighth Amendment jurisprudence, one that threatens long-held constitutional principles forbidding the direct criminalization of status.

[bookmark: _Toc181958935][bookmark: Intro]Introduction
[bookmark: _Int_8QkXnGH5]Homelessness is a critical, life-threatening problem. In 2023, approximately 653,104 people in the United States were homeless, a staggering 12.1% increase from 2022.[footnoteRef:3] Of this number, 39.3% were “unsheltered,” meaning they lived in “places not meant for human habitation” such as sidewalks, abandoned buildings, and bus stations.[footnoteRef:4] The bulk of unsheltered homeless people live in western states, with California alone accounting for nearly half of all unsheltered homeless people in the country.[footnoteRef:5] From among the myriad of policy options available to address the unfolding crisis, cities have overwhelmingly responded through criminalization, enacting ordinances prohibiting a range of activities—sitting, standing, sleeping, camping, receiving food, excreting, asking for help, and protecting oneself from the elements—actions all human beings must take to survive.[footnoteRef:6] [3:  TANYA DE SOUSA ET AL., U.S. DEP’T OF HOUS. & URB. DEV., OFF. OF CMTY. PLAN. & DEV., THE 2023 ANNUAL HOMELESSNESS ASSESSMENT REPORT (AHAR) TO CONGRESS 10–11 (2023).]  [4:  Id. at 10.]  [5:  Id. at 16.]  [6:  Sara K. Rankin, Hiding Homelessness: The Transcarceration of Homelessness, 109 CAL. L. REV. 559, 561 (2021); see also Brief of the Western Regional Advocacy Project as Amici Curiae in Support of Respondents at 7 n.15, City of Grants Pass v. Johnson, 144 S. Ct. 2202 (2024) (No. 23-175) (observing that most cities have laws restricting camping in public spaces and 37% have laws prohibiting camping citywide).] 

Given the prevalence of homelessness in western states, it is unsurprising that courts in the Ninth Circuit have experienced a deluge of litigation challenging these ordinances. In 2019, the Ninth Circuit handed down Martin v. City of Boise, holding that such ordinances violate the Eighth Amendment’s prohibition on cruel and unusual punishment when the number of homeless people exceeds the number of beds available in homeless shelters.[footnoteRef:7] The decision was widely hailed “as a substantial victory in the fight against the criminalization of the homeless,”[footnoteRef:8] but that victory was short lived. Last term, the Supreme Court decided City of Grants Pass v. Johnson,[footnoteRef:9] overruling Martin and situating such ordinances outside the ambit of the Eighth Amendment. [7:  Martin v. City of Boise, 920 F.3d 584 (9th Cir. 2019), abrogated by City of Grants Pass v. Johnson, 144 S. Ct. 2202 (2024); see also U.S. CONST. amend. VIII (“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”).]  [8:  Ben A. McJunkin, Homelessness, Indignity, and the Promise of Mandatory Citations for Urban Camping, 52 ARIZ. ST. L.J. 955, 978 (2020).]  [9:  144 S. Ct. 2202.] 

In this Comment, we argue that Grants Pass was wrongly decided, representing a serious misapplication of the Court’s existing Eighth Amendment precedent. We further argue that this decision threatens the status-conduct distinction that has historically channeled how courts decide what government actions constitute cruel and unusual punishment. Finally, we contend that Grants Pass will have reverberating consequences not only for homeless people, but also for other groups who may face future criminalization as the line between status and conduct further erodes.

[bookmark: _Toc181958936]I. Factual and Procedural History
Grants Pass is a small city in southwest Oregon that is home to 38,000 people, roughly 600 of whom are homeless on any given day.[footnoteRef:10] Like many western cities, Grants Pass has enacted ordinances restricting camping in public spaces. Three such ordinances were at issue in the Grants Pass litigation. The first prohibits sleeping “on public sidewalks, streets, or alleyways.”[footnoteRef:11] The second prohibits “[c]amping” on publicly owned property,[footnoteRef:12] defined as setting up or maintaining a place “where bedding, sleeping bag[s], or other material used for bedding purposes, or any stove or fire is placed, established, or maintained for the purpose of maintaining a temporary place to live.”[footnoteRef:13] The third prohibits camping and overnight parking in public parks.[footnoteRef:14] An initial violation of these ordinances may trigger a fine of $720.00,[footnoteRef:15] followed by a thirty-day exclusion order after multiple citations.[footnoteRef:16] Those who violate exclusion orders may be convicted of trespass,[footnoteRef:17] which carries up to thirty days in jail[footnoteRef:18] and a $1,250.00 fine.[footnoteRef:19] [10:  Id. at 2213.]  [11:  GRANTS PASS, OR., MUN. CODE § 5.61.020(A) (2023).]  [12:  Id. § 5.61.030.]  [13:  Id. § 5.61.010.]  [14:  Id. § 6.46.090.]  [15:  Id. § 1.36.010(C).]  [16:  Id. § 6.46.350.]  [17:  OR. REV. STAT. ANN. § 164.245 (2023).]  [18:  Id. § 161.615(3).]  [19:  Id. § 161.635(1)(c).] 

In 2018, three homeless plaintiffs, Gloria Johnson, John Logan, and Debra Blake[footnoteRef:20] filed suit in federal court, alleging that the Grants Pass anti-camping ordinances unconstitutionally punished them for engaging in life-sustaining activities, and hence criminalized their status as homeless people.[footnoteRef:21] The district court granted the plaintiffs’ motion for class certification in August of 2019, certifying a class consisting of all involuntarily homeless people living in and around Grants Pass.[footnoteRef:22] The following year, the court granted in part the plaintiffs’ motion for summary judgment, holding that the anti-camping ordinances violated the Cruel and Unusual Punishments Clause of the Eighth Amendment.[footnoteRef:23] The court’s decision flowed directly from Martin v. City of Boise, discussed supra, in which the Ninth Circuit held that state and local governments cannot prosecute homeless people for sitting, lying, and sleeping in public places “so long as there is a greater number of homeless individuals . . . than the number of available [shelter] beds.”[footnoteRef:24] [20:  Ms. Blake died while appeal was pending, so the Supreme Court named only Ms. Johnson and Mr. Logan in its statement of facts. See Johnson v. City of Grants Pass, 72 F.4th 868, 933 n.1 (9th Cir. 2023), rev’d 144 S. Ct. 2202 (2024).]  [21:  Blake v. City of Grants Pass, No. 1:18-CV-01823-CL, 2020 WL 4209227, at *4 (D. Or. July 22, 2020), aff’d in part, vacated in part, remanded sub nom. Johnson v. City of Grants Pass, 72 F.4th 868 (9th Cir. 2023), rev’d 144 S. Ct. 2202 (2024).]  [22:  Id. at *3.]  [23:  Id. at *5.]  [24:  Martin v. City of Boise, 920 F.3d 616, 617 (9th Cir. 2019), abrogated by 144 S. Ct. 2202.] 

Responding to these arguments, Grants Pass sought to distinguish its case from Martin, pointing out that its ordinances prohibited camping, not the bare activity of sleeping at issue in Martin.[footnoteRef:25] The city argued that, rather than directly criminalizing a human need, it instead criminalized activities undertaken by homeless people in service of that need. The court remained unpersuaded because, in its view, the similarities between Martin and Grants Pass were obvious. It reasoned that, since the number of homeless people in Grants Pass far exceeded the number of “practically available” shelter beds,[footnoteRef:26] the city was punishing homeless people for “engaging in the unavoidable acts of sleeping or resting in a public space when they have nowhere else to go.”[footnoteRef:27] The court issued an injunction enjoining enforcement of the ordinances at night, although the city was allowed to enforce them during the day under limited circumstances.[footnoteRef:28] The injunction also allowed the city to implement time and place restrictions, ban the use of tents, and adopt rules against littering, public urination and defecation, possession of illicit substances, and violence.[footnoteRef:29] [25:  Defendant’s Joint Motion for Summary Judgment & Response to Plaintiffs’ Motion for Summary Judgment at 18, Grants Pass, 2020 WL 4209227 (No. 1:18-CV-01823-CL).]  [26:  2020 WL 4209227, at *7.]  [27:  Id. at *9.]  [28:  Johnson v. City of Grants Pass, 72 F.4th 868, 880 (9th Cir. 2023), rev’d 144 S. Ct. 2202.]  [29:  144 S. Ct. at 2232–33 (Sotomayor, J., dissenting).] 

The Ninth Circuit largely affirmed,[footnoteRef:30] observing that Martin properly controlled the district court’s analysis because the city had not “identified a persuasive way to differentiate its anti-camping ordinances from the questioned ordinances in Martin.”[footnoteRef:31] The court held that the Grants Pass ordinances prohibited homeless people from “engaging in activity they cannot avoid,”[footnoteRef:32] presenting a clear constitutional violation. The city again insisted that its ordinances criminalized camping rather than sleeping, but the court disposed of this claim just as the district court did, observing that “[i]mposing a few extra steps before criminalizing the very acts Martin explicitly says cannot be criminalized does not cure the anti-camping ordinances’ Eighth Amendment infirmity.”[footnoteRef:33] Grants Pass then appealed to the Supreme Court, which granted certiorari on January 12, 2024.[footnoteRef:34] [30:  Although the Ninth Circuit affirmed the substance of the decision below, it remanded the case with instructions for the district court to substitute a class representative for the deceased Ms. Blake and narrow its injunction to enjoin enforcement of the anti-camping ordinance only against involuntarily homeless people. See Grants Pass, 72 F.4th at 896.]  [31:  Id. at 880.]  [32:  Id. at 890.]  [33:  Id.]  [34:  City of Grants Pass v. Johnson, 144 S. Ct. 679 (2024) (granting certiorari).] 


[bookmark: _Toc181958937]II. The Decision
Writing for the Court, Justice Gorsuch concluded that, although the Eighth Amendment prevents states and municipalities from criminalizing “mere status,”[footnoteRef:35] it does not prevent them from criminalizing involuntary conduct “occasioned by” the status of homelessness.[footnoteRef:36] He began by analyzing the Eighth Amendment within its original context: an eighteenth-century English society that tolerated quartering, dissection, and immolation as methods of execution.[footnoteRef:37] The Framers enacted the Cruel and Unusual Punishments Clause to end such punishments, which were “cruel” because they were barbaric and “unusual” because they had “fallen into disuse.”[footnoteRef:38] The Clause thus “focuses on the question of what method or kind of punishment a government may impose after a criminal conviction, not . . . whether a government may criminalize particular behavior in the first place.”[footnoteRef:39]  [35:  City of Grants Pass v. Johnson, 144 S. Ct. 2202, 2217 (2024) (citing Robinson v. California, 370 U.S. 660, 666–67 (1962)).]  [36:  Id. at 2219 (citing Powell v. Texas, 392 U.S. 514, 533 (1968)).]  [37:  See id. at 2215.]  [38:  Id.]  [39:  Id. at 2216 (internal quotation marks omitted).] 

However, the Court created one notable exception: laws criminalizing status. In Robinson v. California, the Court held that a California statute making it a criminal offense for a person to “be addicted to the use of narcotics” was unconstitutional under the Eighth Amendment.[footnoteRef:40] Rather than criminalizing the knowing use or possession of narcotics, the statute made it a crime to simply be addicted to them.[footnoteRef:41] Justice Gorsuch read Robinson as a narrow and atypical decision. In criminalizing status itself, he emphasized, “California had taken a historically anomalous approach toward criminal liability,” one the Court “has not encountered since Robinson itself.”[footnoteRef:42] Given how unusual the California law was, Justice Gorsuch voiced skepticism of Robinson’s blanket ban on status criminalization, which he described as resting “uneasily with the [Eighth] Amendment’s terms [and] original meaning.”[footnoteRef:43] However, notwithstanding his reservations about Robinson, the Court did not overrule it.[footnoteRef:44] [40:  370 U.S. 660.]  [41:  Id. at 666.]  [42:  144 S. Ct. at 2218.]  [43:  Id. at 2220.]  [44:  Id. at 2218.] 

The Court took a different approach, concluding that the Grants Pass ordinances did not trigger Robinson at all.[footnoteRef:45] According to the Court, these ordinances criminalized conduct—“occupying a campsite” on public property “for the purpose of maintaining a temporary place to live”—not status.[footnoteRef:46] Also crucial to the Court’s analysis was the fact that the challenged ordinances were generally applicable. In addition to homeless people, the ordinances similarly restricted “a backpacker on vacation passing through town” and “a student who abandons his dorm room to camp out in protest.”[footnoteRef:47] According to the Court, Robinson represented only a “small intrusion into the substantive criminal law,” one which could never have sustained the decision below.[footnoteRef:48] [45:  Id.]  [46:  Id. (quoting GRANTS PASS, OR., MUN. CODE §§ 5.61.030, 5.61.010 (2023)).]  [47:  Id.]  [48:  Id. at 2220 (internal quotation marks omitted).] 

Under the Court’s analysis of Robinson, preventing the government from criminalizing even involuntary conduct would require extending Robinson in a way that the Court has already declined to do in the past. In Powell v. Texas, the Court was confronted with an alcoholic defendant convicted under a Texas statute making it illegal to “get drunk or be found in a state of intoxication in any public place.”[footnoteRef:49] Mr. Powell argued that convicting him for his “condition” of public intoxication, which was occasioned by his alcoholism, would be unconstitutional under Robinson.[footnoteRef:50] The Court’s plurality disagreed, noting that “there is a substantial definitional distinction between a ‘status,’ as in Robinson, and a ‘condition.’”[footnoteRef:51] The Powell Court clarified that Robinson was not concerned with “whether certain conduct cannot constitutionally be punished because it is . . . involuntary or occasioned by a compulsion.”[footnoteRef:52] It declined to extend Robinson in this way because it was wary of defining a kind of “insanity test in constitutional terms,”[footnoteRef:53] which it feared might, for example, give individuals license to commit murder if they “suffer[ed] from a ‘compulsion’ to kill.”[footnoteRef:54] [49:  Powell v. Texas, 392 U.S. 514, 517 (1968) (quoting TEX. PENAL CODE ANN. art. 477 (West 1952)).]  [50:  Id. at 533.]  [51:  Id.]  [52:  Id. (internal quotation marks omitted).]  [53:  Id. at 536.]  [54:  Id. at 534.] 

The Grants Pass Court read Powell as a broad exception to Robinson, allowing state and local governments to criminalize conduct even where such conduct inevitably results from a defendant’s status.[footnoteRef:55] It then situated Grants Pass as Powell’s identical twin, observing that the two are “no different” since both went “beyond laws addressing mere status to laws addressing actions that . . . might in some sense qualify as involuntary.”[footnoteRef:56] Because the Grants Pass ordinances criminalized involuntary actions by homeless people such as camping, sleeping, and otherwise living on public property, the Court concluded that invoking the Eighth Amendment would require an impermissible extension of Robinson.[footnoteRef:57] As far as Justice Gorsuch was concerned, not extending Robinson was fatal to the plaintiffs’ Eighth Amendment claim. [55:  See City of Grants Pass v. Johnson, 144 S. Ct. 2202, 2220 (2024).]  [56:  Id. (internal quotation marks omitted).]  [57:  See id. at 2220–21 (“Not only did Powell decline to extend Robinson to ‘involuntary’ acts, it stressed the dangers that would likely attend any attempt to do so.”).] 

Justice Thomas penned a brief concurrence, arguing that the majority rightly concluded that the Cruel and Unusual Punishments Clause focuses on “what method or kind of punishment a government may impose after a criminal conviction,” not whether it “may criminalize certain behavior in the first place.”[footnoteRef:58] But he also voiced criticism of Robinson in far stronger terms than the majority, arguing that the case was “wrongly decided” because the Robinson Court “made no attempt to analyze the Eighth Amendment’s text or discern its original meaning.”[footnoteRef:59] [58:  Id. at 2226 (Thomas, J., concurring) (quoting majority opinion).]  [59:  Id. at 2226–27.] 

Justice Sotomayor dissented, writing for the Court’s liberal wing. She argued that, notwithstanding the majority’s reservations about Robinson, it remained binding precedent and should therefore have “squarely resolve[d] this case.”[footnoteRef:60] The controlling question for her, then, was whether Robinson applied or, to be more precise, whether the Grants Pass ordinances criminalized the status of homelessness. Justice Sotomayor maintained that they did, analyzing their legislative history and plain language to conclude that they “target [the plaintiffs’] status as people without any other form of shelter.”[footnoteRef:61] Turning to Powell, she argued that the case was inapplicable because it dealt with “voluntary conduct (getting drunk) that could be rendered involuntary by a status (alcoholism),” whereas Grants Pass involved “conduct (sleeping outside) that defines a particular status (homelessness).”[footnoteRef:62] She concluded that, because the case before the Court was analogous to Robinson rather than Powell—cases the majority agreed were binding—proper application of those precedents required affirming the decision below. [60:  Id. at 2237 (Sotomayor, J., dissenting).]  [61:  See id. at 2234–36.]  [62:  Id. at 2240.] 


[bookmark: _Toc181958938]III. Analysis
The Court’s opinion consists of the following syllogism: If Powell rightly declined to extend Robinson to cover involuntary conduct, and if Grants Pass is indistinguishable from Powell, then the Court rightly declined to extend Robinson in the instant case. This argument is appealing in its simplicity, but it rests on flawed reasoning and weak analogies.
First, the Court’s claim that ruling in the plaintiffs’ favor would require “extending Robinson beyond the narrow class of status crimes”[footnoteRef:63] is flatly wrong because the Grants Pass ordinances directly criminalize homelessness. For example, the anti-camping ordinance defines a “campsite” as “any place where bedding, sleeping bag[s], or other material” is placed “for the purpose of maintaining a temporary place to live.”[footnoteRef:64] Only an unsheltered homeless person could be cited under the ordinance because only a person without housing would conceivably “camp” by setting up a temporary place to live.[footnoteRef:65] What distinguishes homeless people from other people who could be prohibited from lying down on a sleeping bag in a public park is that those others have homes to which they could return. Indeed, while napping infants, picnickers, and stargazers all engage in the same proscribed conduct of bringing blankets into public spaces, “they are exempt from punishment because they have a separate ‘place to live’ to which they presumably intend to return.”[footnoteRef:66] The Grants Pass ordinances therefore “single out for punishment the activities that define the status of being homeless.”[footnoteRef:67] [63:  See id. at 2223 (majority opinion) (arguing that the Ninth Circuit’s decision below represented such an extension of Robinson).]  [64:  GRANTS PASS, OR., MUN. CODE § 5.61.010 (2023).]  [65:  144 S. Ct. at 2235 (Sotomayor, J., dissenting).]  [66:  Brief of Criminal Law and Punishment Scholars as Amici Curiae in Support of Respondents at 12, 144 S. Ct. 2202 (No. 23-175).]  [67:  144 S. Ct. at 2235 (Sotomayor, J., dissenting).] 

Justice Gorsuch’s claim that these ordinances are generally applicable is unavailing as an empirical matter. They were enacted with the express purpose of ending homeless encampments,[footnoteRef:68] and even the Deputy Chief of Police acknowledged that he was not aware of any non-homeless person ever being cited for illegal camping.[footnoteRef:69] Even if the ordinances could plausibly apply to non-homeless people—and they cannot—the ordinances are never so applied in practice. In order to render these restrictions “generally applicable,” Justice Gorsuch insisted that they criminalize conduct rather than status.[footnoteRef:70] However, as Justice Sotomayor observed in dissent, this argument can be reduced to the following tautology: “The Ordinances criminalize conduct, not pure status, because they apply to conduct, not status.”[footnoteRef:71] If the Grants Pass ordinances punish homelessness in precisely the way foreclosed by Robinson—which the Court explicitly declined to overrule—then Robinson should have resolved Grants Pass in the plaintiffs’ favor. That it did not reveals a serious misapplication of the Court’s precedent. [68:  Id. at 2234–35 (describing city council meetings surrounding passage of the ordinances).]  [69:  Id. at 2237.]  [70:  See id. at 2218 (majority opinion) (“Grants Pass forbids actions like ‘occupy[ing] a campsite’ on public property ‘for the purpose of maintaining a temporary place to live.’ . . . And because laws like these do not criminalize mere status, Robinson is not implicated.”).]  [71:  Id. at 2236 (Sotomayor, J., dissenting).] 

Even if the Court is correct that Robinson did not govern the plaintiffs’ challenge, its reliance on Powell was misplaced. In Powell, a plurality of the Court held that the defendant, whose level of control while drinking was uncertain,[footnoteRef:72] whose testimony contradicted his psychiatrist’s,[footnoteRef:73] and who could not explain why he was outside,[footnoteRef:74] was not immune from criminal liability simply because he was an alcoholic.[footnoteRef:75] Powell was a deeply factual case, so much so that Justice Marshall explicitly declined to extrapolate a broad constitutional principle from its narrow holding.[footnoteRef:76] Crucially, it unfolded at a time when the medical community’s understanding of alcoholism was in its “primitive state.”[footnoteRef:77] Justice Marshall spent much of the opinion underscoring disagreement among experts about the level of volition a person suffering from alcoholism retains while drinking,[footnoteRef:78] even going as far as to question the veracity of the trial court’s findings on that very issue.[footnoteRef:79] In a display of epistemic humility, he described the record in Powell to be “utterly inadequate to permit the sort of informed and responsible adjudication which alone can support the announcement of an important and wide-ranging new constitutional principle.”[footnoteRef:80] [72:  Powell v. Texas, 392 U.S. 514, 526 (1968).]  [73:  See id. at 525 (“Dr. Wade [testified] that once appellant began drinking he appeared to have no control over the amount of alcohol he finally ingested. Appellant’s own testimony concerning his drinking . . . cast[s] doubt upon the conclusion that he was without control over his consumption of alcohol . . . .”).]  [74:  See id. at 553 (White, J., concurring) (“Powell had a home . . . and if there were reasons why he had to drink in public or be drunk there, they do not appear in the record.”).]  [75:  Id. at 535 (plurality opinion).]  [76:  Id. at 521.]  [77:  Id. at 526.]  [78:  See id. at 522 (“Debate rages within the medical profession as to whether ‘alcoholism’ is a . . . ‘disease’ in any meaningful . . . sense. Nor is there any substantial consensus as to the ‘manifestations of alcoholism.’”).]  [79:  See id. at 521 (expressing skepticism about the trial court’s finding that chronic alcoholism is a disease which destroys an individual’s willpower to resist alcohol consumption).]  [80:  Id.] 

Justice Gorsuch’s insistence that Grants Pass and Powell are “no different”[footnoteRef:81] is deeply flawed because only Grants Pass dealt with truly involuntary conduct. Whatever the current medical consensus on alcoholism, Justice Marshall described it in 1968 as a “compulsion” with an “exceedingly strong influence, though not entirely overpowering.”[footnoteRef:82] The same cannot be said of the biological need for sleep. The homeless plaintiffs in Grants Pass cannot abstain from sleep in the same way an alcoholic might choose to abstain from alcohol.[footnoteRef:83] For much the same reason, the “[t]raditional common-law concepts of personal accountability”[footnoteRef:84] that persuaded Justice Marshall against finding for Mr. Powell map poorly onto the instant case. [81:  City of Grants Pass v. Johnson, 144 S. Ct. 2202, 2220 (2024).]  [82:  Powell, 392 U.S. at 534.]  [83:  See Laura D. Lewis, The Interconnected Causes and Consequences of Sleep in the Brain, 374 SCIENCE 564, 564 (2021) (observing that lack of sleep results in neurological dysfunction and death).]  [84:  Powell, 392 U.S. at 535.] 

Justice Marshall’s primary concern in Powell, which he cited for his refusal to extend Robinson, was that exempting Mr. Powell from criminal liability would create a constitutional excuse doctrine without a limiting principle to define its scope.[footnoteRef:85] If Mr. Powell could not be convicted of public intoxication—conduct occasioned by a compulsion that was difficult to resist yet not entirely beyond his control—it was “difficult to see how a State [could] convict an individual for murder, if that individual . . . suffer[ed] from a compulsion to kill.”[footnoteRef:86] But while the Powell Court examined whether the Constitution could insulate someone from liability for a broad range of conduct, even if only tangentially related to status, the plaintiffs in Grants Pass sought only to excuse a narrow class of conduct which defined their status. The limiting principle Justice Marshall sought in Powell is the notion that individuals cannot be penalized for yielding to biological needs—conduct which is truly involuntary. Justice Gorsuch argued that criminalizing the use of a tent, blanket, or jacket does not criminalize sleep,[footnoteRef:87] but punishing actions necessary to perform a bodily function effectively criminalizes the function itself. His distinction is one of form, not substance. [85:  See id. at 534 (“[T]he most troubling aspects of this case, were Robinson to be extended to meet it, would be the scope and content of what could only be a constitutional doctrine of criminal responsibility.”).]  [86:  Id. at 524.]  [87:  See City of Grants Pass v. Johnson, 144 S. Ct. 2202, 2218 (2024) (“Grants Pass forbids actions . . . [a]nd because laws like these do not criminalize mere status, Robinson is not implicated.”).] 

Perhaps the Court’s gravest mishandling of Powell was Justice Gorsuch’s failure to mention Justice White’s concurring opinion—which cast the deciding vote in resolving the case—beyond a cursory mention in a single footnote.[footnoteRef:88] Justice White’s reasoning matters because, in cases where only a plurality of justices endorse the rationale explaining the result, “the holding of the Court may be viewed as that position taken by those Members who concurred in the judgments on the narrowest grounds.”[footnoteRef:89] He expressed serious reservations about the plurality’s distinction between conduct and status: “Punishing an addict for using drugs convicts for addiction under a different name. Distinguishing between the two crimes is like forbidding criminal conviction for being sick with flu or epilepsy but permitting punishment for running a fever or having a convulsion.”[footnoteRef:90] It is revealing that the same argument he rejected in Powell—the one argument that cannot constitute its holding—is the argument that the Grants Pass majority clung to most tightly. Furthermore, Justice White emphasized the fact that Mr. Powell’s public intoxication could only be criminalized because it was not truly involuntary, noting that while “many [chronic alcoholics] have homes, many others do not,” and “[a]s applied to them this statute is in effect a law which bans a single act for which they may not be convicted under the Eighth Amendment—the act of getting drunk.”[footnoteRef:91] He concurred in the judgment not because he believed that it was permissible to criminalize conduct resulting from a compulsion, but rather because Mr. Powell had somewhere else to go. The same is definitionally untrue of homeless people in cities with too few shelter beds, who sleep in public places only because they have no other choice. [88:  See id. at 2219 n.6.]  [89:  Marks v. United States, 430 U.S. 188, 193 (1977) (quoting Gregg v. Georgia, 428 U.S. 153, 169 n.15 (1976)).]  [90:  Powell, 392 U.S. at 548 (White, J., concurring).]  [91:  Id. at 551.] 


[bookmark: _Toc181958939]Conclusion
The outcome of Grants Pass should trouble us. Although Justice Gorsuch clarified that the Court was not overruling Robinson, his sharp criticism of it,[footnoteRef:92] paired with Justice Thomas’ invitation for future litigants to challenge it,[footnoteRef:93] suggests that the distinction between status and conduct that has hitherto guided the Court’s Eighth Amendment doctrine is in peril. The majority’s reasoning already blurs that line by “countenanc[ing] the criminalization of status as long as the City tacks on an essential bodily function—blinking, sleeping, eating, or breathing.”[footnoteRef:94] The many thousands of homeless people living in the Ninth Circuit with nowhere else to go, those trapped in the unenviable limbo of trespassing on both public and private property, must sleep somewhere else—where that might be does not concern the Court.  [92:  See Grants Pass, 144 S. Ct. at 2220.]  [93:  See id. at 2226–27 (Thomas, J., concurring).]  [94:  Id. at 2236 (Sotomayor, J., dissenting).] 

But even those fortunate enough to sleep indoors should not rest easy. The status-conduct distinction matters beyond anti-camping ordinances, cutting across vast swaths of human activity. Take Robinson’s original context: drug addiction. If the government may forbid even involuntary conduct flowing directly from a person’s status, the ordinance criminalizing “being an addict” in Robinson “would be constitutional if it criminalized being an addict and breathing.”[footnoteRef:95] To those who claim such a result is unlikely, that the Court would never so drastically overhaul a long-held constitutional principle, consider how many such principles the modern Court has already cast aside.[footnoteRef:96] [95:  Id. (internal quotation marks omitted).]  [96:  See, e.g., Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024) (overturning Chevron deference, which for forty years governed challenges to administrative actions promulgated under ambiguous statutes); Dobbs v. Jackson Women’s Health Org., 597 U.S. 215 (2022) (overturning Roe v. Wade, 410 U.S. 113 (1973), which for nearly fifty years guaranteed the limited right to an abortion); Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181 (2023) (holding race-conscious college admissions policies unconstitutional).] 
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